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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

() a€tu 8ala zre arf@u, 1994 c#I' £:TRT 3ra Rt aag Tg ii # GfRala srrt atsq-er per qqa sinfa gr@au 3maaa 3ft fra,a var, f@a in1za, TwT
fcr:TTTf, 'cJfm~, "G'flcR cfrcr '¥Fl, mR 1=fflf, ~ ~ : 110001 'cb1" c#I' ~~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) ~ 1iTc1 c#I' ffl a mesra hat gar an fa#t rusrtr u 3rr tzar i <TT
faRt qasrtr t a@ qvsr4r 'B 1iTc1 ~ 'GT@ ~ 1=ffTT 'B, a fa0Rt +qogrtk zq querark a wm
arr zn f4Rt urII ¾f ·m 1iTc1 4Rau a hr g{ et I .

.. In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
er factory or from one warehouse to another during the course of processing of the goods in a
ouse or in storage whether in a factory or in a warehouse.
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~ cB" GfT6X fcl:Rfr ~ m ro-r if P!l!TRrn 1Tic1 "CR m 1Tic1 a Re[for #i sq3tu zrea ae
1Tic1 "CR '3cl1 I zyca aRR i it na GfT6X fcl:Rfr ~ m ro-r ii Pilltfa a % I

(A)

(8)

In case of ·rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

z#fa zco qr gar fag Rearaas (aura zn er al) fuf far +TIT 1Tic1 "ITT I

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3TTdli '3cl11<:t'i c#\" '3cl11<:t'i ~ cB" :f@R fg sit sq@l #fez ml «{ & sit ha sr?gr
uit sa err gd fm gaffs 3mgr, r@ta rr 4Tf«=r cfl" ~ LR m 6fTc't if fcmr
arfeRrm (2) 1998 tTRT 109 err fga fhg mg st I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

ta Gara ca (3r9) Rural, 2001 fur 9 a 3iaif faff&e qua in zy-8 if
at 4Rail , hf sm a uf srar hf fetas a ma # shape-srr vi sr@la
3rr#gt #t at-at ,fit k mer sf 34a f@u urn Rey [er# rr arar g.al gr gfhf
cB" 3WIB 'cfRT 35-~ if A~ 1:Bl" cB" :fTdR k rad a mer €)-s arcana 8l ff ft st#t
arfeg +

0(1)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) RRau 3mar arr uef icana ya arg ua zar vn as git r?) 2o0/-#la
:fTdR c#l" \i'lllZ 3ITT \i'!6T xi 6Pan Vq Gala unar zt "ITT 1000/- c#\" LJ5R-T :fTdR c#l" \JJllZ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount 0
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr zrc, atu Gara zca g ar a 3r4)hr rn@raw # ,R 3r4ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) @tr grad gee 3rf@rfm, 1944 c#l" tTRT 35-611"/35-~ cB" 3WIB :-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a6) sqaRra qR&a 2 (1) a i aarg rar # srcaar at rate, sr@at a m fin zrc,
#4tr sqra zca vi aa 3r4tr mnrf@raw( frec) 6t uf 2fr q)eat, 3rs«rala
2",rel, sglf] 44d7 , 3fa1 ,fry1ff, 3nausldsac0o4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asar:wa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals

--~other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,0O0/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank· of the place where the bench of
the Tribunal is situated.

(3) zrf? gr 3mera{ re msii ar arragl @tr ?& at r@a sir fg pr T 3TT
sqfaa er fan sta afg sa au # st'gg fl f far udl arf aa #a fg
zqenferf a@fl1 =urznf@raUr at va arf)ca ur #3tral at ya 3ml fur uirar &l
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) -qr1rzcaarferfm 197o zuenisgi)er #l erg1 siafa Raffa f@5; 3/IF Uri
3rrda n peer zqenfenf Rofu ,Tf@earl # am2g r@la #t a #Ru 6.6.5o tJ"fl"
pr-r1lrl zrca fez am ztn afegt

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

~ 3TR ~ +=rr=rciT cITT Rjaal av ar fr#i ctr 3TR ~ t[fR (-$-j 1ff fa5zu ura & sit
#tr zyca, bzr sarzrca gi hara 3th#tu nrurf@iasw (araffaf@) fr, 1os2 # ffea
al
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

sou @ zyea, hr sari ye vi @ala 3r4Ra nruf@raw(Rre),
,Re3flat a mu i adrirDemand) vi is(Penalty) cf5T 10% ~ ulm 'cb"BT
34farf ? 1are«if#, sf@roar qa war Ao a?tswu & I(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

)4hr3Taca itharah 3ifa,Rragt "fcr a]#DutyDemanded)
a. (Section) isD# azafefRa zrf;
z furma@z3fezatft;
a hr@z3feefithRuhaea auRt.

e usqas«if@a aft ] as@qfsrralgel, ar@et'Ra as bf@g qff sTr R@41 TI•
For an appeal to be filed before the CESTAT, 10% of the Duty &Penalty confirmed by
the Appellate Commissioner would have to be pre-cleposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(xvi) amount determined under Section 11 D; ·
(xvii) amount of errc;meous Cenvat Credit taken;
(xviii) amount payable under Rule 6 of the Cenvat Credit Rules.

arr2rh uf er@le@qraur#war osi zea srzrar zeasuus Ralf@astit fagr yes»# 10%

maru sitsihaau faa1fa staavsa 1o% 4Tarrw#6tsir

In view of above, an appeal against this order shall lie before the Tribunal on payment of
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
ty alone is in dispute."

(5)
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Mozuber Mohamedali Khan, 2503/4,

Shalimar's Chawl, Near Surti Society, Ramal Road, Ahmedabad - 382449 (hereinafter

referred to as "the appellant") against Order-in-Original No. 46/AC/Mozuber M Khan/Div

I/A'bad-South/JDM/22-23 dated 06.10.2022 (hereinafter referred to as "the impugned order")

passed by. the Assistant Commissioner, Central OST, Division-II Ahmedabad South

(hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

ARPPK.2709J. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2014-15, it was noticed that the appellant had earned income of Rs.

19,72,560/- during the FY 2014-15, which was reflected under the heads "Sales / Gross

Receipts from Services (Value from ITR)" or "Total amount paid / credited under Section

194C, 1941, 194H, 194J (Value from Fonn 26AS)" filed with the Income Tax department.

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but had neither obtained Service Tax registration nor paid the

applicable service tax thereon. The appellant were called upon to submit copies of Balance

Sheet, Profit & Loss Account, Income Tax Return, Form 26AS, for the said period. However,

the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. V/15-625/Div

I/MOZUBER MOHAMEDALI KHAN/20-21 dated 22.12.2020 demanding Service Tax

amounting to Rs. 2,43,808/- for the period from FY 2014-15, under proviso to Sub-Section

(I) of Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under

Section 75 of the Finance Act, 1994; and imposition of penalties under Section 77(1) and

Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 2,43,808/- was confirmed

under proviso to Sub-Section (1) of Section 73 of the Finance Act,. 1994 along with Interest

under Section 75 of the Finance Act, 1994 for the period from FY 2014-15. Further (i)

Penalty of Rs. 2,43,808/- was also imposed on the appellant under Section 78 of the Finance

Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1) of
the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the
appellant have preferred the present appeal on the following grounds:

0

0
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F.No. GAPPL/COM/ST/28/2023-Appeal

o The appellant are engaged in the job work of hand dyeing/ colouring of cloths. The

appellant received cloths from clients on delivery challan and after job work of hand

dyeing / colouring of cloths, returned the same to the clients.

o The applicant have not obtained service tax registration as the services provided by

them has been exempted from service tax under Notification No. 25/2012-ST dated

20.06.2012.

o In the present case, it is important to decide that whether process has been carried out

by the appellant is job work or manufacturing so it is important to verify the Chapter

Note 3 and 4 of Chapter 54 of the Central Excise Tariff which clearly state as below:

"In relation to products falling under heading.5401 or 5402 or 5403 or 5405

or 5406 includes dyeing, printing, bleaching, mercerising, twisting, texturing,

doubling, multiple-folding, cabling, air mingling, air texturing, any other

process, any combination ofproducts into anotherform ofsuch product shall

amount to 'manufacture""

"In relation to productsfalling under heading 5407o 5408 bleaching, dyeing,

printing, shrink proofing, tendering, heat-setting, crease-resistant processing,

any other like processing and any combination ofsuch processes shall amount

to 'manufacture'".

o In view of the above provisions, it is clear that the activity carried out by the appellant

amounts to manufacturing.

o As per the provisions of Section 66D(f) of the Finance Act, 1994 "services by way of

carrying out any process amounting to manufacture or production ofgoods excluding

alcoholic liquorfor human consumption" falls under the Negative List of services and

not subject to service tax liability.

o The applicant were engaged in job work, which was exempted from Service Tax vide

Sr. No. 30(c) of the Notification No. 25/2012-ST dated 20.06.2012.

o As demand of service tax is not sustainable, imposition of penalty and demand of

interest also cannot sustain as promulgated by the Supreme Court in the case of C.C.

Ex. Vs. HMM Ltd. reported in 1995 (76) ELT 497 (SC).

5
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4. Personal hearing in the case was held on 16.05.2023. Shri Bhavin Panchal, Authorized

person, appeared on behalf of the appellant for personal hearing. He submitted a written

submission during hearing. He reiterated submissions made in appeal memorandum.

4.1 The appellant have in their additional submission made during the course of personal

hearing, inter alia, reiterated the submission made in appeal memorandum and explained the

process carried out by them. They have also submitted sample job work bills, sample challans

issued by the principals, Form 26AS and Sales ledgers for the relevant period.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand of service tax against the appellant along with interest and penalty, in

the facts and circumstance of the case, is legal and proper or otherwise. The demand pertains

to the period FY 2014-15.

6. It is observed that the main contention of the appellant are that (i) they were engaged

in job work of hand dyeing/ coloring of cloths and the said activity amounts to manufacturer

as per Chapter Note 3 and 4 of Chapter 54 of the Central Excise Tariff and thus, their activity

falls under Negative List of Services as defined under Section 66D(f) of the Finance Act,

1994 and not subject to service tax; and (ii) their activity ofjob work is exempted vide Sr. No.

30(c) of the Notification No. 25/2012-ST dated 26/06/2012.

7. It is also observed that the adjudicating authority has in the impugned order held that

the textile processing amounts to manufacture. However, he has confirmed the demand of

service tax observing that bills submitted by the appellant are silent about description of the

process carried out by the appellant and also appellant failed to produce any document /

challan, evidencing movement of goods • from and to his Principals. The adjudicating

authority has, in the impugned order, held as under:

"20. Further, as stated by him andfrom the records submitted, I find that he is

engaged in work ofdyeing and colouring work on textile materials Ifabrics. But, it

does not transpire that the said work was done by him on his own or onjob-work.

0

0
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21. I find that the noticee has not submitted any of the following documents, to

substantiate his claim for exemption from payment of Service Tax, for the period

involved in the SCN.
1) Details ofPrincipals on whose behalf ofjob-work was carried out by

the noticeefor F.Y. 2014-15.

5) Copies ofjob work challansfor F. Y. 2014-15

6) C. Ex. Registration details of Principals for whom job-work was

carried out by the noticeefor F.Y. 2014-15

7) Any records evidencing movement ofgoods from Principal to him and

back to Principal,for F. Y. 2014-15.

22. I find that the textile processing amounts to manufacture and not subject to

levy ofservice tax when the same is done on his own account but when the same is

carried out as a job-work, it shall be ascertained whether thefinal product at the end

ofprincipal is dutiable or exemptfrom levy ofCentral Excise I Service Tax. The above

documentary evidences plays vital role in deciding the exemption, which is missing on

the record.

23. I find that the noticee has submitted bills issued by him, to substantiate his

claim. Ifind that such bills are silent about description ofthe process carried out by

him. Further, he alsofailed to produce anydocument I challan, evidencing movement

ofgoodsfrom and to his Principals.

24. Thus, in absence ofsufficient evidentialproof, I have reason to believe that the

noticee hadprovided taxable service -- which is neither exempted by any Notification

nor itfall under the Negative List ofservices under Service Tax law, during the period

covered under the notice and hence Service Tax is liable to be demanded and

recoveredfrom him."

8. For ease of reference, I reproduce the relevant provision of Section 66D(£) of the

Finance Act, 1994 and relevant provision under Notification No. 25/2012-ST dated

20.06.2012 as amended, which is as under:

"SECTION 66D. Negative list ofservices.

The negative list shall comprise.ofthefollowing services, namely:-

(a) ...... (b) ... ""

7
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(I) Services by way of carrying out any process amounting to manufacture or

production ofgoods"

"Notification No. 25/2012-Service Tax dated 20h June, 2012

G.S.R. 467(E).- In exercise of the powers conferred by sub-section (I) of

section 93 ofthe Finance Act, 1994 (32 of1994) (hereinafter referred to as the

said Act) and in supersession ofnotification No. 12/2012- Service Tax, dated

the 17th March, 2012, published in the Gazette ofIndia, Extraordinary, Part

JI, Section 3, Sub-section () vide number G.S.R. 210 (E), dated the· 17th

March, 2012, the Central Government, being satisfied that it is necessary in

the public interest so to do, hereby exempts thefollowing taxable services from

the whole ofthe service tax leviable thereon under section 66B ofthe saidAct,

namely:

] .
2 .

30.Carrying out an intermediateproduction process asjob work in relation to

(a) agriculture, printing or textileprocessing;

(b) cut and polished diamonds and gemstones; or plain and studded

jewellery ofgold and other precious metals, falling under Chapter 71 of

the CentralExcise TariffAct, 1985 (5 of1986);

(c) any goods [excluding alcoholic liquors for human consumption,]

{inserted vide Notification No. 6/2015-ST dated OJ. 03.2015) on which

appropriate duty is payable by theprincipal manufacturer; or

(cl) processes ofelectroplating, zinc plating, anodizing, heat treatment,

powder coating, painting including spraypainting or auto black, during

the course ofmanufacture ofparts ofcycles or sewing machines upto

an aggregate value oftaxable service ofthe specifiedprocesses ofone

hundred and fifty lakh rupees in a financial year subject to the

condition that such aggregate value had not exceeded one hundred and

fifty lakh rupees during theprecedingfinancialyear; "

9. In this regard, I find that if the services are in nature of any process which amounts to

manufacture, Service Tax is not applicable as per Section 66D(f) of the Finance Act, 1994. I

also find that the adjudicating authority has in the impugned order also held that the appellant

had carried out manufacturing process. However, the adjudicating authority has confinned

demand of service tax by holding that the appellant has failed to submit any documentary

evidence in support of their claim in respect ofjob work carried out by them. Even otherwise,

0

0
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the job work carried out by the appellant is not falling within the definition of amounting to

manufacture, then said job work is exempted from Service Tax as per Sr. No. 30(a) of the

Notification No. 25/2012-ST dated 20.06.2012.

10 In view of the above provisions of Section 66D£) of the Finance Act, 1994 and Sr.

No. 30(a) of the Notification No. 25/2012-ST dated 20.06.2012 and on verification of the

documents submitted by the appellant viz. Invoice, challans and process carried out by the

appellant, I find that the job work carried out by the appellant were exempted in both the

situation, i.e. (i) if the said activity was amounting to manufacture, the same was not leviable

to Service Tax under Section 66D(£) of the Finance Act, 1994; and (ii) if the said activity

were not amounting to manufacture, thejob work service were exempted from Service Tax as

per Sr. No. 30(a) of the Notification No. 25/2012-ST dated 20.06.2012. In view of the above,

I find that the appellant are not liable to pay service tax on income received by them during

the FY 2014-15.

11. In view of above, I hold that the impugned order passed by the adjudicating authority,

in respect of income received by the appellant during the FY 2014-15, is not legal and proper

and deserves to be set aside. Since the demand of service tax is not sustainable on merits,

there does not arise any question of charging interest or imposing penalties in the case.

12. Accordingly, I set aside the impugned order and allow the appeal filed by the

appellant.

13.

The appeal filed by the appellant stands disposed of in above terms.

o0333S 1
(Akhilesh Kumar)

Commissioner (Appeals)

Attested

acf.s.
Superintendent(Appeals),
COST, Ahmedabad

By RPAD I SPEED POST

To,
M/s. Mozuber Mohamedali Khan,

9

Date : 30.05.2023

Appellant
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The Assistant Commissioner,
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Ahmedabad South

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division I, Ahmedabad South
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad South

(for uploading the OIA)
5j Guard File

6) PA file 'a
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